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INTRODUCTION

"Change is inevitable. . . . What people
make of change -- whether they perceive
it as an opportunity or a threat --
ultimately determines the impact of
change."

-- Allegheny County Economic
Resource Profile

The challenge of managing this
nation’s land and water resources has
never been greater as an increasing and
demanding population strains both the
natural and the built environment.
Throughout the nation, urban centers and
once vital neighborhoods are in decline.
The natural environment is under assault,
and new freeways cut through once stable
neighborhoods to serve the insatiable
transportation demands of a nation
devoted to cars. Most roads are clogged
and representatives of the federal
government suggest that this nation needs
an additional $60 billion per year just to
maintain, not improve, the existing level
of service in the nation. Our air is
polluted -- entire states have non-
attainment status for a number of
pollutants. And, prime agricultural lands
are turning into subdivisions at an
incredible rate.

Due to obsolete land use
regulations, development that is occurring
is frequently character-less, without a
sense of place, as the development
community struggles to'“survive in a
regulatory framework that is expensive,
confusing and conflicting.

Improving Local Development Regulations:
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The public is aware of this quality
of life and infrastructure crisis, yet our
planning and zoning systems do little
more than react to crises and developer
proposals. Not only are our planning and
zoning systems reactive, but development
is often approved that far exceeds
available servicé capacity.

Action is needed to address these
problems. But what type of action is
needed and how can municipalities best
come to grips with these problems?

What Is Needed?

What is needed is a planning and
zoning system that looks to the future,
and is comprehensive, yet flexible.
Planning and comprehensive plans
provide substantive integrity to land use
regulations:

If American land use controls are to
work effectively and fairly, they
must be based upon (a) an overall
understanding of the needs for land
in the community, and (b) a sense
of direction -- that is to say, upon
planning . . . (Williams, American
Planning Law § 1.01 (1974)).

The relationship between land use and
the public health, safety and welfare is
the essence of planning. Compilation of
data and the analysis inherent in
competent planning impart accuracy and
consistency to community actions and
individual land use decisions.

Page 1



It is a fundamental aspect of
procedural due process, a concept at the
heart of a democracy, that decisions
should be made on the basis of merit.
Essential to a determination on the merits
is the availability of relevant information:

Experience teaches that the
affording of procedural safeguards,
which by their nature serve to
illuminate the underlying facts, in
itself often operates to prevent
erroneous decisions on the merits
from occurring.

See Silver v. New York Stock Exchange,
373 U.S. 341, 366 (1963). See also,
Hornsby v. Allen, 326 F.2d 605 (5th Cir,
1964) ("[T]he public has a right to expect
its officers. . . to make adjudications on
the basis of merit."). Planning provides
the information neeéded for a land use

decision leading to more informed, and in

most cases, more rational decisions.

Planning also imparts consistency
to individual land use decisions because it
provides a policy base for judging
individual cases. In the absence of
planning policies adopted in the abstract
as a part of a planning effort, individual
land use decisions become nothing more
than ad hoc judgments influenced by the
heat of the moment ("a decision based on

impulse, prejudice, or just plain
fatigue...." (Babcock and Siemon, The
Zoning Game Revisited, p. 262)), what
has been sarcastically described as the
"mockery of ad hockery" (Sir Desmond
Heap). One of the greatest failings of
contemporary zoning law has been the

Page 2
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vulnerability of the system to the
influences of special interests.  This
vulnerability can only be overcome by
establishing a procedural and substantive
framework for individual decisions -- in
other words, planning.

Planning is meaningful in another
way. Planning provides affected citizens
with information, a critical element of
effective public participation. It is natural
to resist change and the public will resist
change unless the people understand the
practical and personal implications of
change. Understanding is the essence of
planning. Planning has the capacity to tell
us what the facts are today and to make
reasoned projections as to the
consequences of a proposed action.

Finally, planning provides a
standard of performance that is a
framework for judicial and political
review. If a community selects policy on
the basis of facts and planning analyses
and then ignores those facts and policies
in an individual decision, the arbitrariness
of the action will be discernible to the
courts. Moreover, such deviations will be
sufficiently evident to serve as a basis for
responsive political action.

There are far too many zoning
ordinances in this country that are overly
complex, obsolete and unnecessarily
inefficient and ineffective. Indeed, it is
the opinion of many observers that as
much as 50% of the procedure and
substance of the average zoning and
subdivision regulations were never really
needed or are now obsolete. There are a

Improving Local Development Regulations:
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number of reasons why contemporary
planning and zoning are in such sad
shape.

In part, the inefficiency and
ineffectiveness of contemporary land use
regulations is attributable to the history
of'land use controls and to a collective
inability to reform the basic rules on
which the controls are based. With a few
exceptions, the state enabling laws that
control land use planning and regulation
are anachronisms from the mid-1920’s
when the challenges of planning and land
use control were far different than they
are today. It is mind boggling that the
complexities of the modern world (with
uses and conditions unimaginable when
planning and land use regulations first
developed) are managed on the basis of
rules and laws that have not been
changed in 60 years.

What Can Be Done?

The primary purpose of this
Handbook is to provide municipal officials
with a better understanding of their
authority and assist them in making the
most of their powers to manage and
control the use of land and other
resources. It illustrates the types of
zoning and land development regulations
that could be adopted under the
Pennsylvania Municipalities Planning
Code (the "MPC") to address special issues
like environmental protection, traffic and
billboards.

The Handbook also describes
where these special types of regulations

Improving Local Development Regulations:
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have been used and analyzes their
potential usefulness to municipalities in
Allegheny County. It also warns of some
legal pitfalls. Municipalities can and
should do more to improve their zoning
and land development regulations -- with
a few important precautions. The typical
political urge is to regulate first and plan
later. Planning and consensus building
should be done first. These measures can
save municipal officials a costly trip to the
courthouse. Fortunately, there are
resources available to assist even
inexperienced lay people in taking these
initial steps.  Existing planning and
regulatory progress in the County are
noted throughout the text and the model
regulations.

A brief overview of the background
work for this Handbook is in order. In
late 1989 and early 1990, the Allegheny
County Planning Department developed
an ambitious work program to review and
evaluate existing zoning, subdivision and
land development ordinances in
approximately 70 municipalities within
three target areas:

(1)  the Mon Valley,

(2)  the Airport area, and

(3) the areas served by the
North Hills and Allegheny
Valley Councils of
Government.

Existing ordinances were reviewed

to evaluate their effectiveness in
addressing six areas of concern:

Page 3



(1) environmental
protection,

(2) flexible development,

(3) development impacts,

(4)  intermunicipal
coordination,

(5) traffic reduction, and

(6) recreational trails. *

A survey of all planning
commission and governing body members
in the 70 target area communities
confirmed the need to strengthen existing
ordinances to deal with the important
land use issues.

The survey showed that
municipalities in the three target areas
supported comprehensive review and
revision of their existing ordinances
especially with regard to the following
subjects:

(1)  steep slope protection,

(2) increased public access to
the river,

(3) traffic impact studies and
traffic mitigation, and

(4) developer exactions or
impact fees (which were
strongly favored).

In other areas, municipalities
indicated a general need for updating and
revisions, as opposed to a more
comprehensive reform.

This Handbook describes a variety
of alternative planning and regulatory
techniques that might be wused by
municipal officials in the three target
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areas and other parts of Allegheny County
to address the special concerns identified.

A chapter of this Handbook is
devoted to each major topic. The first
part of each chapter discusses a range of
possible planning approaches and
regulatory techniques. The second part of
each chapter contains the model
regulations. A bibliography of resource
materials is provided at the end of each
chapter to give municipal officials more
background on specific topics.

The appropriateness of a specific
technique in a particular community
depends in large part on the attitudes and
values of the residents and leaders of the
community. Practically, it also depends
on the legal authority and administrative
capabilities of municipalities.

There is need for legislative reform
before some of the described techniques
can be used. For example, while the
recent adoption of impact fee legislation
is a step in the right direction, the limited
scope of the legislation and administrative
rigors it imposes make it very difficult to
implement and of limited usefulness.

In other cases, there is a need for
administrative reform. Good planning
takes human and fiscal resources. The
Handbook documents success stories
about communities where good planning
practices and land development
regulations were well worth the initial
investment.

Improving Local Development Regulations:
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Some municipalities may already
have a clear vision of where they want to
be in twenty years. For them, there may
be no need to develop or update long-
range plans for the future development of
their communities or to adopt new land
development regulations to implement
these plans. For municipalities that are
less certain about their futures, the
planninhg approaches described in this
Handbook may provide a good starting
point. For communities that know where
they want to be but do not know how to
get there, this Handbook provides a "tool
box" of techniques which a municipality
might use to carry out the wishes of the
community. Municipal leaders and
planners are encouraged to tailor the
techniques discussed, or wuse a
combination of techniques to satisfy the
particular needs of the municipality.

Finally, the techniques discussed do
not cover the entire range of development
issues which may be of importance to a
municipality.  Rather, they represent
possible ways of dealing with several
specific kinds of development problems
and opportunities which are of concern in
many municipalities in Allegheny County.

This Handbook is intended to
provide a place of beginning for
communities that want to improve the
management of their land and natural
resources.

Municipalities that are interested in
using some of the techniques described in
this handbook are urged to consult with
their solicitors before enacting any of the

Improving Local Development Regulations:
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model regulations. It is likely that many
of the regulations will need to be
modified to fit into the format of each
municipality’s ordinances. It will also be
important to ensure that conflicting
standards and procedures are not
accidentally created when new regulations
are enacted. It may be necessary to
change or repeal parts of existing
ordinances. In addition, laws are
amended from time to time. A
municipality should periodically review
the statutes on which these model
regulations are based to ascertain whether
the amendments affect the regulations
they have chosen to adopt and whether
they must be updated. Finally, while
every effort has been made to draft model
regulations that will be legally acceptable
as well as useful, municipal solicitors
should be asked to advise communities on
specific issues.

Page 5
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CHAPTER I
ENVIRONMENTAL PROTECTION AND HAZARD CONTROL
Part 1.

"A half-century ago Pittsburgh was in the headlines...because environmentally
it was ‘hell with the lid off."
-- Remaking Cities conference brochure, 1988.

L

Pittsburgh and Allegheny County have experienced a major transition in their
economy -- from one dominated by iron and steel manufacturing -- to a diversified
economy that includes higher education, health services, and advanced technology
industries. The transition has been accompanied by dramatic improvement in the quality
of the County’s air and water and by the elimination of much physical blight, so that today
visitors marvel at the breath-taking river views, wooded hillsides, and large parks.

The physical environment in the County -- once described as "hell with the lid off"
-- is now widely recognized as one of the nation’s most beautiful urban settings. As land
development continues, however, the environmental resources that are so valued are also
threatened. Wooded hillsides have been cleared and leveled; wetlands have been filled;
and streams have been muddied. Moreover, improper development continues to cause
flooding, landslides, and subsidence.

"Environmental protection" is a broad concept that continues to expand with
increasing public awareness, concern and regulation of various forms of hazards, pollution
and sensitive or endangered resources. The growing concern of Pennsylvania residents
about their environment resulted in 1971 in an amendment to the state constitution which
declares the right of the people "to clean air, pure water, and to the preservation of the
natural scenic, historic, and aesthetic values of the environment...." The Department of
Environmental Resources was created in the same year to consolidate the increasing
environmental protection responsibilities of numerous state agencies. More recently, in
response to rapid growth in rural and suburban areas of Pennsylvania and the loss of
agricultural land, wetlands, and other environmentally sensitive areas, the Pennsylvania
House of Representatives in 1990 authorized the appointment of a House select committee
to examine issues relating to land use, development, and growth management.

Other legislation authorizes environmentally oriented action. Pennsylvania law (53
P.S. § 11401, et seq.) allows municipalities to enter into special agreements called
Environmental Improvement Compacts and establish, separately or jointly with other
municipalities, an Environmental Advisory Council to advise local officials on matters
dealing with protection, conservation, management, promotion and use of natural

Improving Local Development Regulations:
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Environmental Protection And Hazard Control

resources. Plans, recommendations, or studies prepared by environmental advisory councils
or local planning commissions can be invaluable in determining whether zoning and
subdivision controls are needed to protect important resources.

Zoning regulations traditionally establish restrictions on the size, intensity and
location of land development. In 1988, the Pennsylvania legislature broadened the zoning
powers of municipalities to regulate the environmental impacts of development as well.
(See MPC §604, clause (1)). : ’

Local powers to regulate subdivisions and land development for environmental
purposes are grounded in a variety of separate statutes governing stormwater management,
erosion control and wetlands. Manuals promulgated by the Department of Environmental
Resources are useful sources for municipalities. Allegheny County prepares model storm
water management ordinances for municipalities in watersheds for which plans have been
adopted. Some of the model regulations included in the second part of this Chapter are
substantively more restrictive than the minimum state or federal standards. For example,
the flooding patterns in some parts of Allegheny County indicate that flood insurance maps
may be outdated. Therefore, municipalities are urged to restrict development in these
areas, rather than allow it with minimum flood-proofing measures (as federal and state law
would allow). After decades of experience in administering some environmental laws, it
is apparent that stricter standards are needed in some cases. This Handbook has been
prepared to help those municipalities who wish to do more than the minimum.

1. Planning Ahead

Natural resource protection starts with information gathering and identification of
potentially sensitive areas (through natural resources inventories, carrying capacity analysis
or environmental impact statements). Once important natural resources have been
identified, the techniques which are most appropriate for a particular municipality will
depend in large part on the level of commitment for protecting a particular resource (such
as trees, hillsides, or rivers), and the capabilities of planning commissioners, zoning
administrators and staff to administer and enforce natural resources regulations. The
comprehensive planning process is the most efficient and effective means of collecting and
analyzing information as a basis for public regulation of natural resources. Regulations are
only one way that planning policies can be implemented. Others include inventorying,
monitoring, and acquisition of significant resources, education and policy making,
conservation easement and other tax-benefit programs, and purchase or transfer of
development rights programs.

Improving Local Development Regulations:
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Environmental Protection And Hazard Control

a. Natural Resource Inventories

(1) Description. Natural resource inventories are usually performed for an entire
county or municipality as a step in the preparation of a community’s comprehensive plan.
The inventory provides information necessary to identify general areas where future growth
and development should be limited or restrained. If possible, such inventories should be
detailed enough to be a basis for reviewing specific development proposals.

The scope and design of a natural resources inventory should reflect the goals and
values of the community, as clearly articulated in the community’s comprehensive plan or
land use regulations. For example, a municipality might establish a goal of protecting steep
slopes from development in order to prevent landslides. The inventory should describe the
characterisltics of landslide-prone areas to facilitate more in-depth on-site evaluations at a
later time.

The natural resources inventory process can be expensive and require staff trained
in geologic, hydrologic and environmental analysis. The size and sophistication of the staff
may limit the types of data that will be useful, the geographic units on which data are
measured, and the methods by which the information can be analyzed, interpreted and
presented. Land trusts and other non-profit conservation organizations can be an
important source of information and assistance in this process.

(2) Examples of Use in Other Locations. Aspen, Colorado is an example of a
community in another part of the country that restricts development based on
consideration of natural features, such as steep slopes, stream valleys, and mountain views.
Aspen’s Land Use Regulations contain special standards for development in Environmentally
Sensitive Areas (ESA’s). ESA’s are: (1) steep slope areas (located above or just below "the
green line" or 8040 feet above mean sea level), (2) "stream margins," or areas near the
Roaring Fork River, its tributary streams or flood plains, and (3) designated mountain view
planes. In areas just below or above the "green line," no development is permitted unless
the Aspen Planning and Zoning Commission finds that:

* the site is suitable for development considering its slope, ground stability
characteristics, including mine subsidence and the possibility of mud flow,
rock falls and avalanche dangers;

* the parcel is free of hazardous or toxic soils, or if present, that such soils are
stabilized or removed;

1 For more information on causes of landsliding in Allegheny County, see the U.S. Department of

Interior’s "Geological Survey Circular 728 -- Landsliding in Allegheny County."

Improving Local Development Regulations:
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Environmental Protection And Hazard Control

* the proposed development will have no significant adverse impact on the
natural watershed, runoff, drainage, soil erosion, water quality or air quality;
and

* the proposed development is designed to minimize the need for roads, cutting

and grading, and will maintain open space and preserve the mountain as a
scenic resource. - 5

Development is only allowed to the extent that the natural geologic features can
safely accommodate it. The same concept is implemented through special development
review standards for "stream margins."

(3)  Use in Allegheny County. Municipalities in Allegheny County could utilize
their planning commissions and environmental advisory councils to inventory natural
resources and make recommendations regarding their protection. Though only a few
Allegheny County municipalities currently have environmental advisory councils, there is
no reason why other municipalities could not adopt them or join with other municipalities
in forming a regional environmental council.

There are a number of information sources available to assist municipal
- environmental councils or staff in conducting natural resources inventories. - Allegheny
County is in the process of collecting environmental data for the County comprehensive
plan. It has also undertaken a major geographic information system (GIS) program. Data
for certain natural hazards, such as undermined areas, landslide-prone soils, steep slopes
and wetlands are available through the Allegheny County Planning Department. When
complete, the County’s geographic information system should be very useful to
municipalities in identifying and inventorying important natural features.

Several of Allegheny County’s municipalities also have well-developed environmental
protection programs that may be useful as models to other municipalities. For example,
Fox Chapel requires an on-site natural features assessment as part of its land development
review process. On-site assessments are a topic that is covered in more depth in the
"environmental assessments" section of this Chapter.

b. Carrying Capacity Analysis

(1) Description. "Carrying capacity” is an ecological term that describes the
ability of a natural system to support a particular population, such as a particular animal
population. Carrying capacity planning involves identifying natural and/or man-made
limiting factors, and then managing growth so that available capacity is not exceeded.
Carrying capacity planning may take the form of land use regulations, which limit the

Improving Local Development Regulations:
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cumulative amount of future development according to capacity limits, or may function
merely as a monitoring and warning system for public decisionmaking.

(2) Examples of Use in Other Locations. Carrying capacity analysis has most
commonly been used in coastal or island communities with clear natural boundaries. With
the success of early experiments, there has been increasing interest in expanding the use
of carrying capacity analysis to inland areas. The Florida Keys and Sanibel Island, Florida,
are two classic examples. '

The Florida Keys (Monroe County). Temperature and the existence of fresh water
or the absence of salt water are significant limiting factors for the distribution of plants and
animals in the Florida Keys. Similarly, the capacity of U.S. 1, the Keys’ only vehicular link
to the mainland, is a limiting factor when human tolerance of traffic congestion reaches
its upper bounds and the cost and effectiveness of alternatives (boats and aviation) are
unacceptable. The Monroe County land development code, which covers the Keys,
establishes special environmental performance standards (including habitat analysis for
designated areas containing endangered plant or animal species) and development
standards pertaining to adequate public facilities (including roads, solid waste, potable
water and schools, and surface water management and wastewater treatment). These
standards were devised to ensure that the "carrying capacity”" of the islands was not
exceeded.

Sanibel Island, Florida. Sanibel is a low-lying barrier island just off the Gulf Coast
of Florida. In 1963, a 2-1/2 mile causeway was extended to the island, setting off
accelerated growth and development. A decade later the citizens of Sanibel succeeded in
passing a referendum to incorporate the island as a city with powers to plan for its own
future. A comprehensive plan was drafted based on Ian McHarg’s environmental constraint
mapping approach, and is one of the earliest examples of applied carrying capacity
planning. Chief among the limiting factors for the island was hurricane evacuation.
Carrying capacity was derived from a careful analysis of the capacity of the island’s access
system available for evacuation after a hurricane warning system was posted. The narrow,
two-lane causeway to the mainland was determined to have an evacuation capacity of
approximately 650 vehicles per hour. That number of vehicles was then translated into a
total number of households that could be accommodated. The City determined that its
character could only be maintained if the total number of residential and hotel housing on
the island were limited to 7,000-9,000 dwelling units, far less than the 35,000 dwelling
units that Lee County’s zoning would have permitted.

(3)  Usein Allegheny County. Carrying capacity analysis has not yet been overtly
used in the Pittsburgh region as a basis for managing growth. While municipalities in
Allegheny County are unlikely to make disaster evacuation a basis for limiting
development, there are a number of other potential uses for such analyses, such as
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cooperative traffic management. The City of Pittsburgh, for example, has used road
capacity limitations as one basis for establishing the allowable FAR in some of its Specially
Planned Districts, including Herrs Island (being developed as Washington’s Landing) and
a riverfront site (being developed as Pittsburgh Technology Park).

2. Zoning Regulations

A variety of zoning approaches to environmental protection have evolved over the
past two decades. Special zoning districts known as "overlay districts" have been widely
used to provide extra controls in flood plains, steep slopes and other areas. Another, more
comprehensive approach is a technique known as "site capacity analysis." This approach
measures the development capacity of a site rather than the carrying capacity of a major
bridge or highway. Protected areas are subtracted out before calculating the maximum
number of dwelling units or square feet of commercial or industrial space that are
permitted.  Clustering and other types of development regulations can prohibit
development of sensitive areas but do not reduce the density that would otherwise be
allowed.

With so many options available, municipalities may be tempted to adopt overlapping

~ or duplicative regulations. Unnecessary overlap of environmental regulations should be

~avoided. Use of a more comprehensive approach, such as environmental assessments or

site capacity analysis eliminates the need for extra regulations dealing with specific
environmental protection issues.

All municipalities in Allegheny County which have flood-prone areas already have
flood plain regulations. Many municipalities have steep slope regulations. The model flood
plain management and geologic hazard regulations include some ideas that may be helpful
to planning commissioners and governing body members in reviewing, and possibly
strengthening, their existing regulations.

In contrast, few municipalities in Allegheny County currently have zoning
regulations for the avoidance of subsidence or landslides or for the protection of wetlands.
Municipalities with a history of subsidence or landslides should give serious consideration
to adopting the model "Geologic Hazard" regulations in the second part of this Chapter.
Advice and assistance on wetland protection is available from the Pennsylvania Department
of Environmental Resources. (See DER’s report, Wetlands Protection: A Handbook for
Local Officials, (Environmental Planning Information Series Report #7, May 1990).)

a. Special Districts

(1)  Description. Traditional zoning districts are designed to provide land and
regulations which are tailored to general categories of land uses, such as residential,
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commercial or industrial uses. Special zoning districts, however, go beyond traditional
zoning and further unique goals or protect unique resources in a community by establishing
specific regulations tailored to the specific character and needs of a particular area. See,
e.g., Babcock & Larsen, Special Districts: The Ultimate In Neighborhood Zoning
(Cambridge, MA: Lincoln Institute of Land Policy, 1990).

Special zoning districts should be based on established :goals and policies of the
community. For example, a municipality with significant river frontage may have a goal
of increasing public access to and recreational use of the river. To implement this goal, the
municipality might establish a special riverfront zoning district to implement unique goals
for this area. The types of zoning districts that may be established are limited only by the
vision and values of the municipality.

Special districts are mapped as a base zoning district just like any residential,
commercial or industrial zoning district. Base zoning districts are appropriate when the
special area is easily identified (such as a central business district or historic district).

Another newer type of special zoning district that is most often adopted in suburban
communities is a "scenic corridor" district, designed to regulate the traffic and aesthetic
impacts of shopping centers, fast-food restaurants and automobile-related uses. This type
of district is discussed in greater depth in Chapter IV ("Community Appearance").

(2)  Use of Technique in Other Locations. Special districts are most commonly
established to protect natural or historical resources; however, special districts have been
blossoming throughout this country, notably in New York City and San Francisco. In these
cities, special districts have been successfully established to protect the values and cultural
heritage of specific areas, such as New York City’s Theater District and Garment District,
or San Francisco’s neighborhood commercial districts.

(3)  Use of Technique in Allegheny County. Quite a few municipalities within
Allegheny County currently have some type of special district. Most of the existing special
districts relate to conservation or recreation purposes, or to special institutional uses.
However, there are other special or unique areas, such as riverfront areas and strip
commercial areas, that could be treated through specially-tailored zoning regulations. The
use of special districts is most effective (and politically accepted) if used for truly unique
areas. Special districts should be selected with care, based on studies of why the protected
area is special. Care should be used in adopting special districts to make sure that their
use does not proliferate into something that could be challenged as spot zoning.
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